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STATE OF WISCONSIN CIRCUIT COURT CALUMET COUNTY

WISCONSIN DAIRY ALLIANCE INC., 
946 Progress  Way,
Chilton, Wiscons in 53014,

and

VENTURE DAIRY 
COOPERATIVE,
310 North Divis ion Stree t, 
Loya l, Wiscons in 54446,

P la intiffs ,

Case  No. 2023-CV-
Case Code: 30701
Case Type : Decla ra tory Judgment

v.

WISCONSIN DEPARTMENT 
OF NATURAL RESOURCES 
101 South Webs te r S tree t 
Madison, Wiscons in 53707,

and

WISCONSIN NATURAL 
RESOURCES BOARD,
101 South Webs te r S tree t, 
Madison, Wiscons in 53707,

Defendants .

SUMMONS

THE STATE OF WISCONSIN, To each person named above  as  a  Defendant:

You are  hereby notified tha t the  P la intiffs  named above  have filed a  lawsuit or other lega l

action aga ins t you. The compla int, which is  a ttached, s ta tes  the  na ture  and bas is  of the lega l

action.

Within 45 days  of rece iving this  summons , you mus t respond with a  written answer, as  tha t

te rm is  used in chapte r 802 of the Wiscons in Sta tutes , to the compla int. The court may re ject or
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dis regard an answer tha t does  not follow the  requirements  of the  s ta tutes . The answer mus t be  sent

or de livered to the court, whose address is Calumet County Courthouse , 206 Court Street,

Chilton, Wiscons in 53014, and to the WMC Litigation Center, P la intiffs ’ a ttorneys , whose

address  is  501 East Washington Avenue , Madison, Wiscons in 53703. You may have an a ttorney

he lp or represent you.

If you do not provide  a  proper answer within 45 days , the  court may grant judgment aga ins t

you for the award of money or other lega l action reques ted in the compla int, and you may lose

your right to object to anything that is  or may be incorrect in the compla int. A judgment may be

enforced as provided by law. A judgment awarding money may become a lien aga ins t any rea l

es ta te you own now or in the future , and may a lso be enforced by garnishment or se izure of

property.

Dated this  26th day of May 2023.

Respectfully submitted,

Electronically s igned  by 
Scott E. Rosenow

Scott E. Rosenow (SBN 1083736) 
Nathan J . Kane (SBN 1119329) 
WMC Lit ig a t io n  Ce n t e r  
501 Eas t Washington Avenue 
Madison, Wiscons in 53703 
(608) 661-6918 
s rosenow@wmc.org 
nkane@wmc.org

Attorneys  for Plaintiffs  Wiscons in Dairy  Alliance  Inc. and 
Venture  Dairy Cooperative

Case 2023CV000066 Document 3 Filed 05-26-2023

mailto:srosenow@wmc.org
mailto:nkane@wmc.org


Page 3 of 14

STATE OF WISCONSIN CIRCUIT COURT CALUMET COUNTY

WISCONSIN DAIRY ALLIANCE INC., 
946 Progress  Way,
Chilton, Wiscons in 53014,

and

VENTURE DAIRY COOPERATIVE, 
310 North Divis ion Stree t,
Loya l, Wiscons in 54446,

P la intiffs , Case  No. 2023-CV-
Case Code: 30701
Case Type: Decla ratory Judgmentv.

WISCONSIN DEPARTMENT 
OF NATURAL RESOURCES, 
101 South Webs te r S tree t, 
Madison, Wiscons in 53707,

and

WISCONSIN NATURAL 
RESOURCES BOARD,
101 South Webs te r S tree t, 
Madison, Wiscons in 53707,

Defendants .

COMPLAINT

Pla intiffs  Wiscons in Dairy Alliance  Inc. and Venture  Dairy Cooperative , by the ir

unders igned counse l, a llege  the following as  their compla int:

INTRODUCTION

The Defendant, Wiscons in Department of Natura l Resources (“Department”),1.

mainta ins and enforces two adminis tra tive  rules tha t unlawfully require certa in lives tock fa rms

1

Case 2023CV000066 Document 3 Filed 05-26-2023
FILED
05-26-2023
Clerk of Circuit Court
Calumet County
2023CV000066



Page 4 of 14

defined as concentra ted animal feeding opera tions (“CAFOs”) to obta in a Wiscons in Pollutant

Discharge Elimina tion Sys tem (“WPDES”) permit.

One of these  rules  requires  CAFOs to obta in a  WPDES permit for the  discharge of2.

pollutants regardless of whether they actua lly discharge pollutants into waters of the sta te .

Wiscons in Sta t. ch. 283 authorizes the Department to regula te discharges , not “point sources .”

This  rule exceeds the Department’s s ta tutory authority, conflicts  with s ta te law, and unlawfully

exceeds  the  requirements of the  federa l Clean Water Act (“CWA”).

The other rule cha llenged in this compla int defines “agricultura l s torm water3.

discharge” too narrowly. Agricultura l s torm water discharges a re  s ta tutorily exempt from WPDES

permit requirements , and the  Legis la ture  has  forbidden the  Department from requiring a  pe rmit for

such discharges . Yet this  Department rule  requires certa in CAFOs to have a WPDES permit in

order to qualify for this s ta tutory permitting exemption. This rule exceeds the Department’s

s ta tutory authority, conflicts  with s ta te  law, and unlawfully exceeds  the  requirements  of the  CWA.

Applying for and obta ining a  WPDES permit is  a  time-consuming, cos tly process .4.

The two rules  cha llenged in this  compla int impose subs tantia l cos ts  and regula tory5.

burdens on P la intiffs ’ members .

PARTIES

Pla intiff Wiscons in Dairy Alliance is a non-profit organiza tion tha t represents6.

modem regula ted da iry fa rms in Wiscons in and works  diligently to preserve  Wiscons in’s heritage

as the Dairy Sta te . Wiscons in Dairy Alliance contes ts  unnecessary regula tions  that do not protect

na tura l resources .

P la intiff Venture  Dairy Cooperative  is  a  milk marke ting cooperative  that a lso works7.

to pos itive ly a ffect policy a t the s ta te and loca l levels , improve public perception of agriculture .

2
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and protect the overa ll use of technology and innova tion in how farmers grow and reuse

food. Venture  Dairy Coopera tive  works  with legis la tors  and their s ta ff and key s ta tewide business

a llies to combat unnecessary regula tions , reduce government bureaucracy, and advance smart

policy to support the future  of Wiscons in’s dedry fa rmers .

Wiscons in Dairy Alliance , Venture Dairy Coopera tive , and the ir members  have a8.

s trong inte res t in this  case . The ir members  a re adversely a ffected by the  Department’s regula tions

cha llenged in this  complaint.

Defendant Wiscons in Department of Na tura l Resources  is  an “agency” of the Sta te9.

of Wiscons in as  defined by Wis . S ta t. § 227.01(1) and as  used throughout Wis . S ta t. ch. 227. The

Department’s principa l place of bus iness  is  a t 101 South Webs te r S tree t, in the City of Madison,

Dane County, Wiscons in. The Department is respons ible for promulga ting and enforcing Wis .

Admin. Code ch. NR 243, which is  the subject of this  compla int.

10. Defendant Wiscons in Natural Resources Board (“Board”) is an “agency” of the

Sta te  of Wiscons in as  defined by Wis . S ta t. § 227.01(1) and as  used throughout Wis . S ta t. ch. 227.

The Board’s principa l place  of bus iness is  a t 101 South Webs te r Stree t, in the City of Madison,

Dane County, Wiscons in. The Board is  respons ible  for promulga ting Wis . Admin. Code ch. NR

243, which is  the subject of this  compla int. The Department is  under the direction and control of

the  Board pursuant to Wis . Sta t. § 15.34.

JURISDICTION AND VENUE

This Court has jurisdiction over this action under Wis . Sta t. §§ 227.40(1) and11.

806.04.

P la intiff Wiscons in Dairy Alliance’s principa l place of bus iness is in Calumet12.

County, making venue  proper in this  Court under Wis . Sta t. §§ 227.40(1) and 801.50(3)(b).

3
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Pla intiffs  have s tanding to bring this  lawsuit and assert the  cla ims  in this  compla int13.

on beha lf of the ir members who are nega tive ly affected by the Department’s regula tions

cha llenged in this compla int. Pla intiffs have s tanding to sue to protect any such member’s

pecunia ry inte res ts . The interes ts a t s take in this suit are germane to Pla intiffs ’ organiza tiona l

purpose of contes ting unnecessary regula tions . The cla ims asserted and re lie f reques ted do not

require  the  participa tion of any of P la intiffs ’ members  in this  lawsuit.

14. In addition, P la intiffs  have s tanding to bring this  lawsuit and assert the cla ims in

this  compla int because  they pay taxes  to the  S ta te  of Wiscons in, and enforcement of the  regula tions

cha llenged in this  compla int will result in an unlawful expenditure  of s ta te  taxpayer funds .

In addition, P la intiffs  have s tanding to bring this  lawsuit and assert the cla ims in15.

this  compla int on beha lf of their members  because P la intiffs  have members  who pay taxes  to the

Sta te of Wiscons in, and enforcement of the  regula tions  cha llenged in this  compla int will result in

an unlawful expenditure  of s ta te  taxpayer funds .

FACTUAL BACKGROUND

16. The Department requires  that “any person owning or opera ting a  la rge CAFO tha t

s tores manure or process was tewater in a s tructure tha t is  a t or be low grade or tha t land applies

manure or process was tewater sha ll have a WPDES permit.” Wis . Admin. Code § NR

243.1 l(3)(a ). ‘“Large CAFO’ means an animal feeding opera tion that has 1,000 animal units  or

more  a t any time.” Wis . Admin. Code § NR 243.03(31).

This  permit requirement is  based on the  Department’s “pos ition” tha t these  s torage17.

and spreading activities  “will” eventua lly cause pollutants  to ente r surface  wate r or groundwater.

Note  to Wis . Admin. Code § NR 243.12(l)(d). “Due to the extent of water resources  in the s ta te ,

it is  the [Department’s pos ition tha t if the manure or process  was tewater from a CAFO is land
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applied to s ites  in Wiscons in, pollutants  from the  manure  or process  was tewater will reach wate rs

of the  s ta te  e ither via  leaching to groundwater or surface  runoff.” Id. “Also, it is  the  [Department's

pos ition tha t s torage facilities  cons tructed a t or be low grade will have some pollutant discharges

to groundwater.” Id. “Therefore , a ll la rge  CAFOs must apply for a  WPDES permit.” Id.

The Department a lso requires  a  pe rson to apply for a  WPDES permit within 90 days18.

of expanding his  or her animal feeding operation “to 1000 animal units  or more  due  to the  purchase

of another animal feeding opera tion.” Wis . Admin. Code § NR 243.1 l(3)(b).

Under Wis . Sta t. § 283.33(8), “the [Department may not require  a  permit under19.

this  section for ... agricultura l s torm water discharges .”

Yet the Department defines “agricultura l s torm water discharge” in a way tha t20.

requires  a  CAFO with more  than 999 animal units  to have a  WPDES permit in order for any of its

discharges  to qualify as agricultura l s torm water runoff.

Specifica lly, the  Department defines  “agricultura l s torm water discharge” to mean,21.

“[f]or permitted CAFOs, a precipita tion re la ted discharge of manure or process was tewater

pollutants  to surface  wate rs  from a  land applica tion a rea  that may occur a fter the  owner or opera tor

of the CAFO has land applied the manure or process  was tewater in compliance with the nutrient

management requirements of this  chapte r and the te rms and conditions of its  WPDES permit.”

Wis . Admin. Code § NR 243.03(2)(b).

The Department defines “agricultura l s torm water discharge” diffe rently “[f]or22.

unpermitted animal feeding operations  with 300 to 999 animal units .” Wis . Admin. Code § NR

243.03(2)(a ).

5
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A CAFO with 1,000 or more animal units thus fa lls outs ide the scope of the23.

Department’s definition of “agricultura l s torm water discharge” if the CAFO does not have a

WPDES permit.

CLAIM ONE FOR DECLARATORY AND INJUNCTIVE RELIEF:
The  Department’s  Permit Requirements  in Section NR 243.1l(3)(a) and (b) 

Conflict with the  Uniformity  Mandate  in Wis . Stat. § 283.11(2)(a)

24. Plaintiffs  re -a llege and incorpora te  the  preceding a llega tions of this  complaint.

In a  decla ra tory-judgment action, a  court “sha ll decla re” an agency rule  “inva lid”25.

if the  rule  “exceeds  the s ta tutory authority of the  agency.” Wis . Sta t. § 227.40(4)(a ).

“No agency may promulga te a rule which conflicts  with s ta te law.” Wis . Sta t.26.

§ 227.10(2).

27. “A rule  exceeds  an agency’s s ta tutory authority if it conflicts  with an unambiguous

s ta tute .” S eider v. O’Connell, 2000 WI 76, f 72, 236 Wis . 2d 211, 612 N.W.2d 659.

The Department’s permit requirements in Wis . Admin. Code §NR 243.1 l(3)(a )28.

and (b) conflict with the  uniformity mandate  in Wis . Sta t. § 283.1 l(2)(a ).

29. This s ta tute provides : “[A]ll rules promulga ted by the [Department under this

chapte r as they re la te to point source discharges , effluent limita tions , municipa l monitoring

requirements , s tandards of performance for new sources , toxic e ffluent s tandards or prohibitions

and pre trea tment s tandards sha ll comply with and not exceed the  requirements of the [CWA] and

regulations  adopted under that act.” Wis . Sta t. § 283.1 l(2)(a ).

30. A federa l regula tion adopted under the CWA requires that “[a] CAFO must be

covered by a  permit a t the  time tha t it discharges .” 40 C.F.R. § 122.23(f).

Previous ly, federa l regula tions  required a  CAFO to obta in a  permit before  actua lly31.

discharging into navigable water, but those regulations  were decla red inva lid for exceeding the

U.S . Environmenta l Protection Agency’s (“EPA”) s ta tutory authority. Nat’l Pork Producers

6
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Council v. U.S . EPA, 635 F.3d 738 (5th Cir. 2011); Waterkeeper Alliance, Inc. v. U.S . EPA, 399

F.3d 486 (2d Cir. 2005).

32. Section NR 243.11 (3)(a ) and (b) require  a  CAFO to obta in a  WPDES permit before

an actual discharge into waters  of the s ta te  occurs .

33. Section NR 243.1 l(3)(a ) and (b) thus exceed the requirements of the CWA and

regulations adopted under that act, in conflict with the uniformity mandate in Wis . Sta t.

§ 283.1 l(2)(a ).

34. Because section NR 243.1 l(3)(a ) and (b) conflict with s ta te law, they exceed the

Department’s authority.

35. This  Court should thus  decla re section NR 243.1 l(3)(a ) and (b) inva lid under Wis .

S ta t. § 227.40(4)(a ).

CLAIM TWO FOR DECLARATORY AND INJUNCTIVE RELIEF:
The  Department’s  Permit Requirements  in Section NR 243.11(3)(a) and (b) 

Exceed the  Department’s  Statutory  Authority

36. Plaintiffs  re -a llege and incorpora te  the  preceding a llega tions of this  complaint.

The Department’s permit requirements in Wis . Admin. Code § NR 243.1 l(3)(a )37.

and (b) exceed the  Department’s s ta tutory authority.

“Where  a  Wiscons in s ta tute  is  s imila r to a  federa l s ta tute  and there  a re  no Wiscons in38.

cases inte rpre ting the s ta te law, [courts ] view the federal decis ions in that area as persuas ive

authority.” S tate  v. Fettig, 172 Wis . 2d 428, 444, 493 N.W.2d 254 (Ct. App. 1992).

39. Two EPA regula tions required CAFOs to obta in a  permit before  they discharged,

based on the assumption that they would discharge . Federal appe lla te courts s truck down both

regulations  for exceeding the EPA’s s ta tutory authority, reasoning tha t the CWA “gives  the EPA

jurisdiction to regula te  and control only actual discharges—not potentia l discharges , and certa inly

not point sources themselves .” Waterkeeper Alliance , 399 F.3d a t 505. There is  “no doubt tha t

7
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there  mus t be  an actual discharge into navigable  wate rs  to trigger the  CWA’s requirements  and the

EPA’s authority.” Nat’l Pork Producers , 635 F.3d a t 751. Thus , “the EPA cannot impose a  duty

to apply for a permit on a CAFO tha t ‘proposes to discharge’ or any CAFO before there is  an

actual discharge .” Id. The  EPA a lso cannot crea te  liability for fa iling to apply for a  pe rmit, separa te

from liability for an unauthorized discharge. Id. a t 751-53.

40. Wiscons in Sta t. ch. 283 is  materia lly identica l to the CWA in ways re levant to the

reasoning of Waterkeeper Alliance  and National Pork  Producers .

Under tha t reasoning, Wis . Sta t. ch. 283 authorizes the Department to regula te41.

discharges of pollutants into waters of the s ta te—but not to regula te a point source before it

actua lly discharges a  pollutant into waters  of the s ta te .

Yet Wis . Admin. Code § NR 243.1 l(3)(a ) and (b) require a CAFO to obta in a42.

WPDES permit before  the CAFO actua lly discharges a  pollutant into waters  of the s ta te .

The permit requirements in section NR 243.11 (3)(a ) and (b) thus exceed the43.

Department’s s ta tutory authority.

44. In addition, the potentia l liability crea ted by section NR 243.1 l(3)(a ) and (b) a lso

exceeds  the  Department’s authority.

Viola tion of any rule  promulga ted under Wis . Sta t. ch. 283 can result in liability.45.

S ee , e .g., Wis . S ta t. §§ 283.89(1), 283.91 (1)—(3).

46. Accordingly, fa ilure  to obta in a  permit as  required by section NR 243.11 (3)(a ) and

(b) can result in liability.

47. The Department exceeded its  s ta tutory authority by crea ting liability for fa iling to

obta in a  WPDES permit, separa te  from liability for an unauthorized discharge.

8
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48. This  Court should thus  decla re section NR 243.11 (3)(a ) and (b) inva lid under Wis .

S ta t. § 227.40(4)(a ).

CLAIM THREE FOR DECLARATORY AND INJUNCTIVE RELIEF:
The  Department’s  Narrow  Definition of “Agricultural Storm Water Discharge” 

Conflicts  with the  Uniformity Mandate  in Wis . Stat §  283.11(2)(b)

49. Plaintiffs  re -a llege and incorpora te  the  preceding a llega tions of this  complaint.

“Rules concerning s torm water discharges may be no more s tringent than the50.

requirements  under the [CWA] and regula tions  adopted under that act.” Wis . S ta t. § 283.1 l(2)(b).

Under federa l law, “[t]he CWA specifica lly exempts ‘agricultura l s tormwater51.

discharges and re turn flows from irriga tion agriculture ’ from the definition of a point source .”

Fishermen Agains t Destruction ofEnv’t, Inc. v. Clos ter Farms, Inc., 300 F.3d 1294, 1297 (11th

Cir. 2002) (citing 33 U.S .C. § 1362(14)).

“Because [agricultura l s tormwater] discharges are not cons idered to be point52.

sources , there is  no requirement that a  property owner discharging these  waters  have [a  Nationa l

Pollutant Discharge Elimina tion Sys tem or NPDES] permit.” Clos ter Farms, 300 F.3d a t 1297

(citing 33 U.S .C. §§ 1311,1342).

In other words , “agricultura l s tormwater run-off has a lways been cons idered53.

nonpoint-source pollution exempt from the [CWA].” Concerned Area Res idents  for Env’t v.

S outhview Farm, 34 F.3d 114,120 (2d Cir. 1994).

54. Accordingly, the  federa l definition of “agricultura l s tormwater discharge” does  not

require any CAFO to have a NPDES permit in order for any of its runoff to qualify as an

agricultura l s torm water discharge . 40 C.F.R. § 122.23(e)(l)-(2).

By contras t, under Wis . Admin. Code § NR 243.03(2)(a )-(b), the Department55.

requires  a  CAFO with more  than 999 animal units  to have a  WPDES permit in order for any of its

runoff to qualify as an agricultura l s torm water discharge .

9
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56. Wiscons in Admin. Code § NR 243.03(2) is  thus more s tringent than federa l law

and conflicts  with the  uniformity mandate  in Wis . Sta t. § 283.1 l(2)(b).

57. Because section NR 243.03(2) conflicts  with s ta te  law, it exceeds  the  Department’s

authority.

58. This Court should thus decla re section NR 243.03(2) inva lid under Wis . Sta t.

§ 227.40(4)(a ).

CLAIM FOUR FOR DECLARATORY AND INJUNCTIVE RELIEF:
The  Department’s  Narrow  Definition of “Agricultural Storm Water Discharge” 

Exceeds  the  Department’s  Statutory  Authority

59. Plaintiffs  re -a llege and incorpora te  the  preceding a llega tions of this  complaint.

60. Like  the  CWA, Wis . S ta t. ch. 283 exempts  agricultura l s torm water discharges  from

WPDES permit requirements because ch. 283 excludes such discharges from the definition of the

te rm “point source .” S ee  Wis . S ta t. § 283.01(12).

Wiscons in law s ta tes  tha t “[t]he [Department may not require  a  permit under this61.

section for ... agricultura l s torm water discharges .” Wis . S ta t. § 283.33(8).

Yet the Department defines “agricultura l s torm water discharge” in a way tha t62.

requires  a  CAFO with more  than 999 animal units  to have a  WPDES permit in order for any of its

runoff to qualify as an agricultura l s torm water discharge . S ee Wis . Admin. Code § NR

243.03(2)(a )-(b).

In other words , section NR 243.03(2) requires certa in CAFOs to have  a WPDES63.

permit in order for any of their runoff to qualify for the  s ta tutory permit exemption for agricultura l

s torm water discharges .

64. Section NR 243.03(2) thus e ffective ly requires  certa in CAFOs to obta in a  permit

for runoff that is  s ta tutorily exempt from permit requirements .

10
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By requiring a WPDES permit for runoff tha t is  s ta tutorily exempt from WPDES65.

permit requirements , section NR 243.03(2) exceeds  the  Department’s s ta tutory authority.

In addition, because an agricultura l s torm water discharge is  not a  point source , a66.

person may not be liable  under Wis . S ta t. ch. 283 for such a  discharge .

67. The Department’s definition of “agricultura l s torm water discharge” in section NR

243.03(2) exposes  unpermitted CAFOs with 1,000 or more animal units  to liability for such a

discharge .

By creating potentia l liability where none exis ts  s ta tutorily, section NR 243.03(2)68.

exceeds  the  Department’s s ta tutory authority.

69. This Court should thus decla re section NR 243.03(2) inva lid under Wis . Sta t.

§ 227.40(4)(a ).

REQUEST FOR RELIEF

WHEREFORE, P la intiffs  reques t the following re lie f:

1. A decla ra tion tha t the  permit requirements  in Wis . Admin. Code § NR 243.11 (3)(a )

and (b) conflict with s ta te law, exceed the Department’s s ta tutory authority, and are inva lid and

unenforceable .

A decla ra tion that the Department’s definition of “agricultura l s torm water2.

discharge” in Wis . Admin. Code § NR 243.03(2) conflicts with sta te law, exceeds the

Department’s s ta tutory authority, and is  inva lid and unenforceable .

Any such other re lie f as  the  Court deems appropria te .3.
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Dated this  26th day of May 2023.

Respectfully submitted,

Electronically s igned  by 
Scott E. Rosenow

Scott E. Rosenow (SBN 1083736) 
Nathan J . Kane (SBN 1119329) 
WMC Lit ig a t io n  Ce n t e r  
501 Eas t Washington Avenue 
Madison, Wiscons in 53703 
(608) 661-6918 
s rosenow@wmc.org 
nkane@wmc.org

Attorneys  for Plaintiffs  Wiscons in Dairy  Alliance  Inc. and 
Venture  Dairy Cooperative

12

Case 2023CV000066 Document 3 Filed 05-26-2023

mailto:srosenow@wmc.org
mailto:nkane@wmc.org

