
STATE OF WISCONSIN   CIRCUIT COURT    DANE COUNTY 
                      BRANCH __ 

 
 

CLEAN WISCONSIN, INC. 
634 West Main Street, Ste. 300 

Madison, WI 53703, and 
 
SIERRA CLUB 

John Muir Chapter  
754 Williamson Street 

Madison, WI  53703, 
       Case No.:      

       Case Code: 30607  
  Petitioners,    Administrative Agency Review  

 vs.  

 
PUBLIC SERVICE COMMISSION 

OF WISCONSIN 
4822 Madison Yards Way 

PO Box 7854 
Madison, WI 53707 
    

  Respondent. 

PETITION FOR JUDICIAL REVIEW 

 

Petitioners Clean Wisconsin and Sierra Club, for and on behalf of their 

respective members, and by their attorneys, petition the Court pursuant to Wis. Stat. 

§§ 227.52 et seq. to review a decision by the Public Service Commission of Wisconsin.  

The decision at issue is the Final Decision (“Decision”) approving a Certificate of 

Public Convenience and Necessity for a proposed natural gas electric generating 

facility in Superior, Wisconsin.  A copy of the Decision is attached as Exhibit A. 

Case 2020CV000585 Document 2 Filed 02-28-2020 Page 1 of 90
FILED
02-28-2020
CIRCUIT COURT
DANE COUNTY, WI

2020CV000585
Honorable Peter C
Anderson
Branch 17



2 

PARTIES 

1. Petitioner Clean Wisconsin is a nonprofit, 501(c)3 membership 

organization whose mission is to preserve and protect clean air, clean water, and 

Wisconsin’s natural heritage.  It has 20,000 members statewide and approximately 

175 members in Douglas County.  Clean Wisconsin’s address is 634 West Main 

Street, Suite 300, Madison, Wisconsin 53703.   

2. Petitioner Sierra Club is a national membership organization with its 

national headquarters at 2101 Webster St., Ste. 1300, Oakland, CA 94612, and its 

Wisconsin headquarters at 754 Williamson St., Madison, WI 53703. Sierra Club 

represents almost 20,000 members in the state of Wisconsin, and advocates on their 

behalf to minimize the environmental impacts of power production in the state, and 

to promote decision-making across the state that prioritizes a responsible and 

sustainable energy future.   

3. Respondent Public Service Commission of Wisconsin 

(“Commission”) is an independent agency of the State of Wisconsin, created under 

Wis. Stat. § 15.79, whose principal office is located at 4822 Madison Yards Way, 

Madison, Dane County, Wisconsin.  It has authority to issue certificates of public 

convenience and necessity for new large electric generating facilities under Wis. Stat. 

§ 196.491(3). 

JURISDICTION, VENUE, AND STANDING 

4. The Decision of the Commission is an administrative decision 

reviewable under Wis. Stat. § 227.52, et seq. 
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5. Because Petitioners Clean Wisconsin and Sierra Club (collectively, 

“Petitioners”) are located or reside in Dane County, venue is proper under Wis. Stat. 

§ 227.53(1)(a)3. 

6. Both Petitioners were parties to the underlying action before the 

Commission and have standing and the right to seek and participate in proceedings 

for review under Wis. Stat. § 227.53(1)(d).  Additionally, Petitioners and their 

members have an interest in reducing greenhouse gas emissions, are affected by 

global climate change, and will be further adversely affected if additional sources, 

such as the gas plant in this case, are allowed to add even more CO2-equivalent to 

the atmosphere.  Petitioners’ members who live and work in Douglas County, and  

members who recreate in Douglas County or on the Nemadji River, will be affected 

by the environmental impacts of the Decision authorizing the proposed gas plant, 

including but not limited to impacts on groundwater supplies, wetlands, waterways, 

air quality, aesthetics, and loss of plant and animal habitat.  Petitioners’ members 

who are Dairyland Power Cooperative ratepayers will be affected by the Decision 

because they will be responsible for a portion of the cost of the proposed facility.  The 

Decision adversely affects the interests of Petitioners and their members. 

REGULATORY BACKGROUND 

7. No large electric generating facilities may be constructed in Wisconsin 

without a Certificate of Public Convenience and Necessity (“CPCN”) issued by the 

Commission.  Application requirements and standards for approval are set forth, 

inter alia, in Wis. Stat. § 196.491(3) and Wis. Admin. Code ch. PSC 111.   
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8. Among the standards for approval are Wis. Stat. § 196.491(3)(d)3. 

and 4., which provide: 

3. The design and location or route is in the public interest considering 
alternative sources of supply, alternative locations or routes, individual 

hardships, engineering, economic, safety, reliability and environmental 
factors, except that the commission may not consider alternative 
sources of supply or engineering or economic factors if the application 

is for a wholesale merchant plant. In its consideration of 
environmental factors, the commission may not determine that the 

design and location or route is not in the public interest because of the 
impact of air pollution if the proposed facility will meet the 

requirements of ch. 285. 
 

4. The proposed facility will not have undue adverse impact on other 

environmental values such as, but not limited to, ecological balance, 
public health and welfare, historic sites, geological formations, the 

aesthetics of land and water and recreational use. In its consideration 
of the impact on other environmental values, the commission may not 

determine that the proposed facility will have an undue adverse impact 
on these values because of the impact of air pollution if the proposed 
facility will meet the requirements of ch. 285. 

 

The facility also may not unreasonably interfere with orderly land use and 

development plans for the area and must use brownfields to the extent practicable.  

Wis. Stat. § 196.491(3)(d)6., 8. 

9. Additionally, the application must satisfy the Energy Priorities Law in 

Wis. Stat. § 1.12, which gives preference to efficiency and renewable sources of 

energy over non-renewable sources. 

10. Because the issuance of CPCNs is a major action that significantly 

affects the quality of the human environment, the Commission, in conjunction with 

the Wisconsin Department of Natural Resources (DNR), must prepare an 

Environmental Impact Statement under the Wisconsin Environmental Policy Act, 

Wis. Stat. § 1.11, as implemented through Wis. Admin. Code ch. PSC 4. 
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11. Pursuant to Wis. Stat. § 30.025, those who need DNR approvals for 

waterway, wetland, and stormwater permits for a large electric generating facility file 

a unified application for these approvals with the CPCN application.  Staff from 

DNR participate in the Commission proceedings and provide relevant information 

about environmental and other issues.  Applicable DNR approvals must be issued 

within 30 days of the Commission’s CPCN decision.    

FACTS 

12. On January 22, 2019, South Shore Energy, LLC, and Dairyland 

Power Cooperative (collectively, “Applicants”) filed with the Commission an 

application for a Certificate of Public Convenience and Necessity (“CPCN”) to 

construct a new, natural gas-powered generating facility in Superior, Wisconsin.  

13. The proposed facility is called the Nemadji Trail Energy Center, 

would have a nameplate capacity of 625 megawatts, and would be a wholesale 

merchant plant under Wis. Stat. § 196.491(1)(w). 

14. As proposed by the Applicants, the preferred site (“Preferred Site”) for 

the Nemadji Trail Energy Center is a 26.3-acre site owned by ALLETE, Inc., the 

parent company of applicant South Shore Energy, LLC.  It is located in a transitional 

area between an industrial park and residential neighborhood less than two miles 

from Lake Superior. 

15. The Preferred Site is largely wooded, containing wetland and upland 

habitats, a small existing detention pond, riparian and floodplain habitats associated 

with the Nemadji River, and a steep, 46-foot slope as a transition between the upland 

and Nemadji River terrace. 
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16. The slope is characterized by highly erodible clay soils in an area 

recently prone to heavy rains, creating a risk of slope failure. Siltation and 

sedimentation in the Nemadji River may impact a rare fish and dragonfly species in 

the river. 

17. The Preferred Site does not have enough east-west width and requires 

a large sheet pile wall, i.e. a giant retaining wall, to reclaim enough of the site to 

build the facility.  The wall would take an entire construction season to build and 

would require significant excavation and fill activities. 

18. The Applicants’ alternative site (“Alternative Site”) is 1.2 miles from 

the Preferred Site on Hill Avenue in Superior.  It is a relatively undisturbed, 

essentially all-wetland habitat that is very flat and slightly concave.   

19. Due to the low and wet site conditions, the upper five feet of site soils 

would need to be removed to build the plant at the Alternate Site, or almost half a 

million cubic yards. The excavated soils would need to be replaced, in turn, with 

almost half a million cubic yards of imported fill material.  

20. Many of the wetlands at the Preferred and Alternate sites contain 

diverse native plants, and a large number of rare plants species are likely located in 

the project area. Wetlands in this area also perform floodwater storage services, a 

significant benefit in this area of highly erodible soils and frequent heavy rains.  

21. The Preferred Site will have at least 4.36 acres of permanent wetland 

fill and 14.8 acres of temporary fill in an adjacent laydown/staging area that may last 

up to 3.5 years.  Construction on the Alternate Site will have a permanent wetland 

impact of 34.27 acres of direct fill and 34.32 acres of temporary fill.  
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22. Whether the plant would be constructed at the Preferred or Alternative 

Site, the Applicants plan to supply plant water needs solely through groundwater via 

five high-capacity wells installed at the Preferred Site. The pumps would have the 

capacity to pump up to 5.4 million gallons per day, or 750 gallons per minute (GPM) 

and well over one billion gallons annually. 

23. No power plants in Wisconsin of comparable size to the proposed 

Nemadji Trail Energy Center rely solely on groundwater, and no other power plants 

relying primarily on groundwater have a maximum daily demand of 3 million or 

more gallons per day. 

24. Despite the environmental sensitivity of the Preferred and Alternative 

sites, the Applicants did not include basic information about project impacts in their 

application.  For example, they did not correctly or accurately characterize the 

wetlands and wetland vegetation or provide basic information to assess project 

impacts to waterways and secondary impacts to wetlands. 

25. The Application also contained little information on how the Preferred 

Site’s unique and risky site conditions would be safely managed during construction 

and operation.  It lacked basic information on soils and stormwater control, only 

committing the Applicants to using generic best management practices (BMPs).  To 

the extent the Application discussed stormwater, it only included designs to maintain 

peak runoff rates to pre-development conditions for up to the 25-year, 24-hour storm 

event despite recent large storm events in the area. 

26. Applicants did not conduct sufficient testing of the proposed 

groundwater aquifer to demonstrate whether it is capable of supplying the ongoing 
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needs of the plant for more than a few months without dewatering the underground 

reservoir. 

27. If the underground reservoir is dewatered, it will permanently 

experience degraded water supply resulting from the introduction of foreign elements 

that render the water supply useless for Applicants’, or any other, use. 

28. The Applicants also failed to consider or offer alternative proposed 

water sources for the plant that might have been more sustainable over a longer 

period of time.  

29. The Applicants did not conduct a robust siting analysis to look for 

different, less-risky sites in their desired, 75-mile radius from the Duluth, 

Minnesota/Superior, Wisconsin area, that would have lesser environmental impacts 

than the Preferred or Alternate sites. 

30. After Applicants filed their application, the Commission opened 

docket 9698-CE-100 to review the Applicants’ request for a CPCN.  Petitioners and 

others were allowed to intervene as parties.  

31. The Commission scheduled a contested case hearing on the merits of 

the application for October 28, 2019, to be presided over by an administrative law 

judge.  The hearing was preceded by four rounds of written, pre-filed testimony and 

exhibits. 

32. Applicants’ testimony did not fill the gaps in their application, 

identified above, but principally relied on future DNR permit processes to address 

environmental concerns.  They also submitted a pumping report after the hearing to 

claim sufficient groundwater supply. 
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33. Meanwhile, testimony submitted by Clean Wisconsin witness Vince 

Mosca demonstrated that the plant presented significant risks to the environment, 

especially relating to erosion, stormwater, and wetlands, and that the Applicants’ 

siting process was deficient.   

34. DNR witness Ian Anderson and Sierra Club witness Dr. Douglas 

Cherkauer testified that the plant lacked sufficient groundwater supply for its 

expected 30-plus year lifespan or, at least, that the record lacked evidence of 

sufficient recharge to the aquifer to supply the plant.  

35. Additionally, Sierra Club witness Michael Goggin testified that the 

proposed plant was being offered to serve a need that could readily have been met by 

higher priority alternatives under Wisconsin’s Energy Prioritization Law, including 

large-scale renewables paired with battery resources. 

36. The DNR and Commission staff prepared an Environmental Impact 

Statement for the project, which was accepted as an exhibit at hearing.  It identified 

many serious project impacts but also opined that most impacts could likely be 

managed with appropriate conditions. 

37. At the hearing, DNR staff testified they were lacking information 

about the project, including data sheets specific to each wetland, a grading plan, and 

an engineering plan necessary to determine whether a Wis. Stat. ch. 30 permit would 

be needed for waterway impacts.  DNR staff also lacked information about 

secondary impacts to wetland and mitigation, and testified that a DNR site visit to 

assess the wetlands had not yet occurred. 
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38. The Commission accepted public comment and held two public 

hearings on the application.  The proposal was controversial, generating hundreds of 

written and oral comments.  Opponents included people concerned about climate 

impacts, fracking, water quality, groundwater, industrial accidents, traffic, noise, and 

impacts to tribal interests. 

39. After post-hearing briefing, the Commission announced its decision at 

an open meeting on January 16, 2020, which it later memorialized in a written final 

decision dated January 30, 2020, and served on January 31, 2020 (“Decision”). 

40. By a 2-1 vote, the Commission decided to grant the CPCN.  While the 

Commissioners acknowledged concerns about environmental impacts, the majority 

determined the Applicants’ siting process was adequate and both the Preferred and 

Alternative sites satisfied the standards in Wis. Stat. § 196.491(3)(d)3. and 4.  

41. The Commission’s findings regarding stormwater, waterway, and 

wetland impacts largely relied on other future permits to determine the standards 

were satisfied.  It required as a condition of the CPCN that “all permits be in place 

before the commencement of construction,” a condition it described as “essential to 

its determination that the project meets the standards for a CPCN.”   

42. The Commission also included in its order several previously-used or 

“commonly-used order conditions” that it said would mitigate environmental 

impacts, though it said PSC staff could remove these conditions from the CPCN 

approval in the future if they were duplicated in DNR or other permits.  The 

Commission declined to include project-specific conditions suggested by Clean 

Wisconsin. 
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43. The dissenting commissioner determined that the record did not 

support the Commission’s findings that Wis. Stat. § 196.491(3)(d)3. and .4 were 

satisfied.  The dissent found that reliance on other future permits by other agencies, 

under different and/or narrower standards, did not satisfy the Commission’s broader 

duty to make findings under Wis. Stat. § 196.491(3)(d)3. and 4.   

44. With respect to groundwater, the majority reviewed the evidence and 

accepted the Applicants’ evidence that sufficient groundwater was available to supply 

the plant.  It failed to address the issue of recharge and also made the CPCN 

approval conditional on Applicants obtaining future DNR permits related to 

groundwater. 

45. The dissenting commissioner again disagreed, being “persuaded by the 

evidence in the record which, in my mind, raised questions about the sufficiency of 

the water supply” and plant reliability. 

46. The Commission also found, by unanimous vote, that it had complied 

with the Wisconsin Environmental Policy Act (“WEPA”) in reviewing the CPCN 

application through the preparation of the EIS and related processes.  It rejected 

Petitioners’ and others’ concerns about the sufficiency of the EIS and WEPA 

process. 

GROUNDS FOR REVIEW 

47. The Commission may only grant a CPCN to projects that meet the 

standards in Wis. Stat. § 196.491(3)(d)3. and 4.  The Commission made errors of 

law, fact, procedure, and discretion when it determined these standards were met in 

the Decision.  Wis. Stat. § 227.57(4), (5), (6), and (8).  
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48. In particular, the Commission erroneously interpreted the law and the 

scope of its authority in the Decision, failing to correctly apply the broad standards in 

Wis. Stat. § 196.491 in evaluating the CPCN application.  The Commission also 

erred in holding that the Applicants had no appreciable burden to show they satisfied 

the standards for approval.  

49. The Commission lacked substantial evidence for its determination that 

the standards in Wis. Stat. § 196.491(3)(d)3. and 4. were satisfied.  Evidence of 

record regarding soils, erosion, stormwater, wetlands, waterways, and groundwater 

supply showed that the design and location were not in the public interest 

considering alternative locations, reliability, and environmental factors, and that the 

proposed facility would have undue adverse impact on environmental values.   

50. The Commission made errors in law, discretion, and procedure when 

it allowed modifications or removal of the conditions of approval by agency staff, 

with no further public process, and when it approved an application out of 

compliance with Wis. Stat. § 30.025. 

51. The Commission also made errors of fact, law, and procedure when it 

determined that Applicants’ analysis of alternatives satisfied their obligation to pick 

the highest priority resource that is capable of serving the identified need for the 

plant, an obligation conferred by Wisconsin’s Energy Priorities Law.  Wis. Stat. § 

1.12(4).  

52. The Commission made errors of fact, law, and procedure when it 

determined the agency complied with WEPA.  Wis. Stat. § 227.57(4), (5), and (6).  

The final EIS did not adequately evaluate the project’s environmental impacts due to 
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Applicants’ deficient materials and the failure of agency staff to conduct a thorough 

and independent review of these materials, the project environment, and mitigation 

measures.  The EIS also failed, inter alia, to explain that such information was 

missing; failed to address all direct, secondary, and cumulative impacts; failed to 

contain an adequate alternatives analysis; and failed to fully address cultural 

resources.  Finally, the Commission did not sufficiently respond to or incorporate 

public comments in the final EIS. 

53. Petitioners are aggrieved by the challenged decision in this case.  The 

Decision permits the construction of a facility that has undergone insufficient review, 

risks harm to waterways and other resources used and enjoyed by members of the 

Petitioners’ respective organizations, will increase traffic and cause other impacts to 

Petitioners’ members who reside or work in the area, will reduce or eliminate 

groundwater availability, will cause the emission of millions of tons of new 

greenhouse gasses, and will increase costs for Petitioners’ members who are also 

members of Dairyland Cooperative.  

PRAYER FOR RELIEF 

WHEREFORE, Petitioners requests judgment in their favor as follows: 

1. Reversing or, in the alternative, remanding the final decision of the 

Public Service Commission to grant the Applicants a CPCN, Wis. Stat. § 227.57; 

2. Staying the challenged decision during the pendency of this action 

pursuant to Wis. Stat. § 227.54;  

3. Awarding costs and attorneys fees pursuant to Wis. Stat. § 814.245; 

and  
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4. Granting such other relief as the Court may deem just and equitable. 

Respectfully submitted this 28th day of February, 2020. 
 

     PINES BACH LLP 
 

Electronically signed by: Christa O. Westerberg 

_____________________________________ 
       

Christa O. Westerberg, SBN 1040530 
Aaron G. Dumas, SBN 1087951 

122 West Washington Ave 
Suite 900 
Madison, WI 53703 

(608) 251-0101 (telephone) 
(608) 251-2883 (facsimile) 

cwesterberg@pinesbach.com 
adumas@pinesbach.com 

 
Attorneys for Clean Wisconsin and Sierra Club 
 

 

 
Kathryn A. Nekola, SBN 1053203 

     General Counsel, Clean Wisconsin 
     634 W. Main Street, Suite 300 

     Madison, WI  53703 
     knekola@cleanwisconsin.org 
  
     Attorney for Clean Wisconsin 

 

 
 
     Gregory E. Wannier, Staff Attorney 

     Petition for pro hac vice admission pending 

Sierra Club Environmental Law Program 

     2101 Webster St., Ste. 1300 
Oakland, CA 94612 

415-977-5646 
Greg.wannier@sierraclub.org 
 
Attorney for Sierra Club 
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EXHIBIT A
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